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PER CURIAM.

Arkansas inmate Lee Charles Millsap, Jr., appeals the district court's order
denying his in forma pauperis (IFP) application after determining Millsap had three
or more "strikes" under 28 U.S.C. § 1915(g) (i.e., previous actions dismissed on the
grounds they were frivolous, malicious, or failed to state a claim upon which relief
may be granted), and dismissing his civil rights complaint for his failure to prepay the
filing fee.  Millsap argues some of his previous actions were dismissed without
prejudice merely for lack of administrative exhaustion, and should not count as
"strikes" under section 1915(g). 

We agree in part, and make this distinction.  In one case, an inmate may allege
exhaustion in the complaint but still face dismissal because the procedural history of
the case reveals an actual failure to exhaust administrative remedies.  In another case,
an inmate's complaint may be dismissed for simply failing to allege exhaustion in the
complaint.  We believe the former should not count as a strike under section 1915(g),
but the latter should because the complaint fails to state a claim upon which relief can
be granted.  See Porter v. Fox, 99 F.3d 271, 274 (8th Cir. 1996) (holding plaintiff who
did not allege exhaustion of administrative remedies failed to state a claim). 

The record before us indicates Millsap had two previous actions dismissed for
failure to exhaust.  But we cannot tell whether those complaints were dismissed
because Millsap failed to allege exhaustion, or whether one or both complaints were
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dismissed for an actual failure to exhaust notwithstanding an allegation of exhaustion.
We therefore remand for additional proceedings consistent with this opinion.

______________________________


